
20

 Form 1042-S, Foreign Person’s U.S. Source Income Subject to Withholding, is in scope only for 
volunteers with Foreign Student & Scholar certification.

F(orm) or 
S(chedule) 
Number

Line 
or Box 
Number

In 
Scope? 
Y or N

Scope Limitations Certification Levels

F 8958 Yes Allocation of Tax Amounts Between Certain Individuals in Community Prop-
erty States
In scope for: 
•	 Taxpayers who are not certain they are in a common law marriage (rules 

are complex and differ from state to state) 
•	 Applicable returns as limited by Site or Program Coordinator
•	 Depending on your tax assistance program, community property tax laws 

for married taxpayers who file a separate return from their spouse
F 8959 No Additional Medicare Tax
F 8960 No Net Investment Income Tax – Individuals, Estates and Trusts
F 8962 Yes Premium Tax Credit (PTC)

Not in scope for:
•	 Self-employed health coverage deductions for taxpayers who are also 

allowed a PTC
•	 Form 8962 Part IV, Allocation of Policy Amounts, and Part V, Alternative 

Calculation for Year of Marriage 
•	 Individuals eligible for the health coverage tax credit  
•	 If there is a code FF on Form W-2, box 12 and the employee has a  

Marketplace policy and is otherwise eligible for PTC  

Advanced certification 
required

F 8995 Yes Qualified Business Income Deduction Simplified Computation
Not in scope for: 
•	 Certain rental real estate enterprises treated as a single trade or business 

Advanced certification 
required

F 8995-A No Qualified Business Income Deduction
F 9000 Yes Request for Alternative Format or Language
F 9452 No Filing Assistance Program
F 9465 Yes Installment Agreement Request (See fee schedule)
F 13844 No Application For Reduced User Fee For Installment Agreement
F 14039 Yes Identity Theft Affidavit
F SS-8 No Determination of Worker Status for Purposes of Federal Employment Taxes 

and Income Tax Withholding
FinCEN F 
114

No Report of Foreign Bank and Financial Accounts
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earned, even if part of it is treated as belonging to your 
spouse under your state's community property laws. The 
same rule applies to registered domestic partners.

This rule doesn't apply when determining your ad-
justed gross income (AGI) for the EIC. Your AGI 
includes that part of both your and your spouse's 

(or your registered domestic partner's) wages that you are 
required to include in the gross income shown on your tax 
return.

For more information about the EIC, see Pub. 596, 
Earned Income Credit.
Overpayments. The amount of an overpayment on a 
joint return is allocated under the community property 
laws of the state in which you are domiciled.

• If, under the laws of your state, community property is 
subject to premarital or other separate debts of either 
spouse, the full joint overpayment may be used to off-
set the obligation.

• If, under the laws of your state, community property 
isn't subject to premarital or other separate debts of 
either spouse, only the portion of the joint overpay-
ment allocated to the spouse liable for the obligation 
can be used to offset that liability. The portion alloca-
ted to the other spouse can be refunded.

Community Property Laws 
Disregarded
The following discussions are situations where special 
rules apply to community property and community income 
for spouses. These rules don't apply to registered domes-
tic partners.
Certain community income not treated as community 
income by one spouse. Community property laws may 
not apply to an item of community income that you re-
ceived but didn't treat as community income. You are re-
sponsible for reporting all of that income item if:

1. You treat the item as if only you are entitled to the in-
come, and

2. You don't notify your spouse of the nature and amount 
of the income by the due date for filing the return (in-
cluding extensions).

Relief from liability for tax attributable to an item of 
community income. You aren't responsible for the tax 
relating to an omitted item of community income if all the 
following conditions are met.

1. You didn't file a joint return for the tax year.
2. You didn't include the item of community income in 

gross income.
3. The item of community income you didn't include in 

your gross income is one of the following.

CAUTION
!

a. Wages, salaries, and other compensation your 
spouse (or former spouse) received for services 
he or she performed as an employee.

b. Income your spouse (or former spouse) derived 
from a trade or business he or she operated as a 
sole proprietor.

c. Your spouse's (or former spouse's) distributive 
share of partnership income.

d. Income from your spouse's (or former spouse's) 
separate property (other than income described in 
(a), (b), or (c)). Use the appropriate community 
property law to determine what is separate prop-
erty.

e. Any other income that belongs to your spouse (or 
former spouse) under community property law.

4. You establish that you didn't know of, and had no rea-
son to know of, that community income.

5. Under all facts and circumstances, it wouldn't be fair 
to include the item of community income in your gross 
income.

Requesting relief. For information on how and when 
to request relief from liabilities arising from community 
property laws, see Community Property Laws in Pub. 971, 
Innocent Spouse Relief.

Equitable relief. If you don't qualify for the relief dis-
cussed earlier under Relief from liability for tax attributable 
to an item of community income and are now liable for an 
underpaid or understated tax you believe should be paid 
only by your spouse (or former spouse), you may request 
equitable relief. To request equitable relief, you must file 
Form 8857, Request for Innocent Spouse Relief. Also see 
Pub. 971.
Spousal agreements. In some states, a married couple 
may enter into an agreement that affects the status of 
property or income as community or separate property. 
Check your state law to determine how it affects you.
Nonresident alien spouse. If you are a U.S. citizen or 
resident alien and you choose to treat your nonresident 
alien spouse as a U.S. resident for tax purposes and you 
are domiciled in a community property state or country, 
use the community property rules. You must file a joint re-
turn for the year you make the choice. You can file sepa-
rate returns in later years. For details on making this 
choice, see Pub. 519, U.S. Tax Guide for Aliens.

If you are a U.S. citizen or resident alien and don't 
choose to treat your nonresident alien spouse as a U.S. 
resident for tax purposes, treat your community income as 
explained next under Spouses living apart all year. How-
ever, you don't have to meet the four conditions discussed 
there.
Spouses living apart all year. If you are married at any 
time during the calendar year, special rules apply for re-
porting certain community income. You must meet all the 
following conditions for these special rules to apply.
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1. You and your spouse lived apart all year.
2. You and your spouse didn't file a joint return for a tax 

year beginning or ending in the calendar year.
3. You and/or your spouse had earned income for the 

calendar year that is community income.
4. You and your spouse haven't transferred, directly or 

indirectly, any of the earned income in condition (3) 
above between yourselves before the end of the year. 
Don't take into account transfers satisfying child sup-
port obligations or transfers of very small amounts or 
value.

If all these conditions are met, you and your spouse must 
report your community income as discussed next. See 
also Certain community income not treated as community 
income by one spouse, earlier.

Earned income. Treat earned income that isn't trade 
or business or partnership income as the income of the 
spouse who performed the services to earn the income. 
Earned income is wages, salaries, professional fees, and 
other pay for personal services.

Earned income doesn't include amounts paid by a cor-
poration that are a distribution of earnings and profits 
rather than a reasonable allowance for personal services 
rendered.

Trade or business income. Treat income and related 
deductions from a trade or business that isn't a partner-
ship as those of the spouse carrying on the trade or busi-
ness.

Partnership income or loss. Treat income or loss 
from a trade or business carried on by a partnership as 
the income or loss of the spouse who is the partner.

Separate property income. Treat income from the 
separate property of one spouse as the income of that 
spouse.

Social security benefits. Treat social security and 
equivalent railroad retirement benefits as the income of 
the spouse who receives the benefits.

Other income. Treat all other community income, 
such as dividends, interest, rents, royalties, or gains, as 
provided under your state's community property law.

Example. George and Sharon were married through-
out the year but didn't live together at any time during the 
year. Both domiciles were in a community property state. 
They didn't file a joint return or transfer any of their earned 
income between themselves. During the year, their in-
comes were as follows:

George Sharon
Wages . . . . . . . . . . . . . . . . . . . . . . . $20,000 $22,000
Consulting business . . . . . . . . . . . . . 5,000
Partnership . . . . . . . . . . . . . . . . . . . . 10,000
Dividends from separate property . . . 1,000 2,000
Interest from community property . . . . 500 500
Total . . . . . . . . . . . . . . . . . . . . . . . . $26,500 $34,500

Under the community property law of their state, all the 
income is considered community income. (Some states 
treat income from separate property as separate in-
come—check your state law.) Sharon didn't take part in 
George's consulting business.

Ordinarily, on their separate returns they would each 
report $30,500, half the total community income of 
$61,000 ($26,500 + $34,500). But because they meet the 
four conditions listed earlier under Spouses living apart all 
year, they must disregard community property law in re-
porting all their income (except the interest income) from 
community property. They each report on their returns 
only their own earnings and other income, and their share 
of the interest income from community property. George 
reports $26,500 and Sharon reports $34,500.
Other separated spouses. If you and your spouse are 
separated but don't meet the four conditions discussed 
earlier under Spouses living apart all year, you must treat 
your income according to the laws of your state. In some 
states, income earned after separation but before a de-
cree of divorce continues to be community income. In 
other states, it is separate income.

End of the Community
The marital community may end in several ways. When 
the marital community ends, the community assets 
(money and property) are divided between the spouses. 
Similarly, a registered domestic partnership may end in 
several ways and the community assets must be divided 
between the registered domestic partners.
Death of spouse. If you own community property and 
your spouse dies, the total fair market value (FMV) of the 
community property, including the part that belongs to 
you, generally becomes the basis of the entire property. 
For this rule to apply, at least half the value of the com-
munity property interest must be includible in your spou-
se's gross estate, whether or not the estate must file a re-
turn (this rule doesn't apply to registered domestic 
partners).

Example. Bob and Ann owned community property 
that had a basis of $80,000. When Bob died, his and 
Ann's community property had an FMV of $100,000. 
One-half of the FMV of their community interest was in-
cludible in Bob's estate. The basis of Ann's half of the 
property is $50,000 after Bob died (half of the $100,000 
FMV). The basis of the other half to Bob's heirs is also 
$50,000.
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